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1. What are the most effective ways for a
European patent holder whose rights
cover your jurisdiction to enforce its
rights in your jurisdiction?

The most effective way to enforce a patent
in Norway is to apply for an interlocutory
injunction order. This approach is the
quickest way to stop or prevent
infringement in the short term. If
circumstances warrant an ex parte ruling, an
injunction can be obtained within days;
otherwise, it takes between three and eight
weeks. Interlocutory injunctions can be
appealed, but are effective immediately.

2. What level of expertise can a patent
owner expect from the courts in your
jurisdiction?

The Oslo District Court has exclusive
jurisdiction in cases concerning the
cancellation of patents. Infringement cases
can be heard by other district courts at first
instance. In an infringement case, challenging
the validity of the patent is not a defence.
The defendant must start an invalidity action
before the Oslo court. The infringement
action is usually then transferred to the Oslo
court to be heard alongside the invalidity
case. Therefore, the Oslo court hears a high
proportion of all patent cases. Because patent
cases are normally assigned to one of five or
six judges who have experience in patent law,
a high level of patent expertise can be
expected from the presiding judge. Regarding
technical expertise, at the request of either
party or if the judge so chooses, the court can
comprise two judges with technical expertise
in the particular field of the patent, in
addition to the legally trained judge. In
interlocutory injunction actions the judge

may appoint experts to advise him, but they
take no part in decisions.

The appeal courts may also include two
expert judges, in addition to the three
legally trained judges, at either party’s
request or if the court so chooses.

3. How do your country’s courts deal
with validity and infringement? Are they
handled together or separately?
Infringement and invalidity actions may be
joined and heard and decided
simultaneously in the Oslo District Court
(see question 2).

4. To what extent is cross-examination of
witnesses permitted during proceedings?
The cross-examination of witnesses and
experts at trial plays an important role in all
litigation. A principle of oral proceedings
applies so that in its decision, the court must
rely on what was said at the hearing. Written
evidence must be referred to and quoted in
the hearing and the court may not rely on
any documents or materials submitted prior
to trial but not referred to in the hearing.

5. What role can and do expert witnesses
play in proceedings?
Evidence from expert witnesses (opinions
and witness testimony) retained by the
parties is almost invariably used in patent
litigation. Such opinions are usually
submitted during the pre-trial phase. At
trial, the expert witnesses are examined and
cross-examined by counsel, and the judges
may also examine them.

The court may also appoint experts to
help it understand the technical issues.

6. Is pre-trial discovery permitted? If so,
to what extent?

There is no pre-trial discovery. Under the
new Civil Disputes Act, the parties have an
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obligation to disclose and submit any
important evidence of which they are or
become aware, even if it is damaging to
their own position, except if it can
reasonably be assumed that the other party
is also aware of it.

Prior to trial, a party may request that
the other party produce documents in its
possession. There is a duty to comply with
such requests provided that the documents
requested are relevant, but the request must
specify (to a degree) which document or
documents are required.

If a party fails to comply, the court may
order production of the document(s). Even
if a court does not order a party to produce
a document, that party should not take
comfort from this because the court is likely
to find against the non-complying party on
the particular issue.

7. Do the courts in your jurisdiction

apply a doctrine of equivalents?

Yes — in a decision of 2nd September 2009

the Supreme Court expressly acknowledged

that a doctrine of equivalents applies in

Norwegian patent law and formulated a test

comprised of the following criteria:

+ The allegedly infringing object solves the
same problem as the patented invention.

+ The modifications introduced by the
alleged infringer are obvious to the
average person skilled in the art.

+ The disputed object or method is not in
the art at the filing date of the patent.

8. Are certain patent rights (eg, those
relating to business methods, software
and biotechnology) more difficult to
enforce than others?
Business methods are not patent eligible in
Norway. In addition, under Norwegian law,
computer programs are not patent eligible.
However, software that has a technical
character (ie, a solution to a technical
problem that has technical character and
technical effect) is likely to be patent eligible.
An attempt to enforce a business method
or software patent in Norway is likely to be
countered by a challenge to the patent on the
grounds that it is not patentable.

9. How far are courts bound by previous
decisions made in cases that have
covered similar issues?

Norwegian courts are bound only by
decisions of the Supreme Court covering
similar issues. Appeal court decisions are
often referred to by the parties, and the
district and appeal courts also rely on
them to support their decisions, but they
are not binding.
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10. Are there any restrictions on who
parties can select to represent them in

a dispute?

An advocate can represent parties in court.
A party may be represented by an employee
on condition that the case concerns matters
falling under that employee’s responsibility
and subject to approval by the court. This is
highly impractical in patent cases. To
represent a party before the Supreme Court,
an advocate must be admitted to the Bar of
the Supreme Court (ie, he or she must have
pleaded two test cases to the satisfaction of
the Supreme Court).

11. Are courts willing to consider the
reasoning of courts in other jurisdictions
that have dealt with similar cases?

The parties often refer to decisions
returned by foreign courts in similar cases.
The courts may be willing to consider the
reasoning given in such decisions, but only
occasionally if Norwegian courts have
issued decisions dealing with similar issues.
Decisions of courts in jurisdictions with a
similar legal system to Norway will be
considered with greater interest than those
in other jurisdictions.

12. How easy is it for defendants to delay
proceedings and how can plaintiffs
prevent them from doing so?

When the new Civil Disputes Act was
enacted and entered into force on 1st
January 2008, the motto was “justice
delayed is justice denied”. Once the reply to
a writ of summons has been filed, the court
will hold a case management conference
(usually a conference call) to decide the
dates of the hearing. There is little room for
delaying tactics, although a cross-action or
an action for invalidation may have this
effect.

Extensions are not usually available in
actions for interlocutory injunctions. A
plaintiff can counter delaying tactics by:

- Emphasising in its submission the
urgency of the matter at hand.

+  Being proactive in dealing with issues
that may arise.

- Cutting down the time taken to respond
to submissions from the defendant (eg,

a cross-action).

13. Is it possible to obtain preliminary
injunctions? If so, under what
circumstances can this be done?
Preliminary injunctions are available in
patent cases if the plaintiff shows that:
+ It has a right or claim for which relief
is sought.
It is necessary to secure the claim,
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In the modern online world, it is
unsurprising that increasingly in patent
cases, relevant references in the art
appear which would have been near
impossible to find a few years ago

which means either that the conduct of
the defendant makes interim relief
necessary because enforcement of the
claim will otherwise be made
significantly more difficult, or that
temporary arrangement is necessary to
prevent substantial damage or
disadvantage or to avoid violence which
the conduct of the defendant gives
reason to fear.

An interim measure cannot be obtained
if the damage or disadvantage to the
defendant is obviously disproportionate to
the interest of the plaintiff in obtaining it.
A preliminary injunction may be granted ex
parte if the plaintiff can prove that the
purpose of the preliminary injunction
would otherwise be defeated.

as well prepared as possible. Exceptions
apply (eg, if the court was in doubt about
the decision).

16. What are the typical remedies granted
to a successful plaintiff by the courts?
The following remedies are available for
infringement:

+ Preliminary remedies — a preliminary
restraining order (injunctive order),
seizure of infringing goods (if deemed
necessary to ensure that the
infringement is discontinued).

Final remedies — final restraining order,
award of damages.

A final order to modify infringing
objects so that they no longer infringe
or, at the discretion of the court,
destruction of the infringing objects.

14. How much should a litigant plan to
pay to take a case through to a decision
at first instance?

For a case with a three-day hearing, a
litigation team comprising a senior litigator,
an assistant and a patent attorney, and an
expert who writes an opinion, gives oral
evidence and is cross-examined, the costs
would range from €50,000 to €200,000,
inclusive of legal fees, patent attorney fees,
expert fees and sundry expenses (court
bundles, photocopying and transport, but
excluding travel and accommodation). Fees
and costs incurred by the defendant are
normally somewhat less than those incurred
by the plaintiff.

15. Is it possible for the successful party
in a case to obtain costs from the losing
party?

The general rule is that the successful party
receives the necessary costs from the losing
party. However, what the court considers to
have been necessary is not always the same
as what the successful party has spent to be

17. How are damages awards calculated?
Is it possible to obtain punitive damages?
Under the Patents Act, damages are
awarded as compensation for use — in
practice, as a “reasonable licence fee”. The
patent owner is also entitled to be
compensated for any further damage
caused by the infringement — typically, loss
of profits — but only to the extent that it
exceeds the reasonable licence fee. In a
2007 appeal court judgment the patentee
was awarded compensation on the basis of
an account of profits, which the court said
was a principle of law. Some subsequent
lower court decisions have adopted a
similar approach, but there is no binding
precedent. The Ministry of Justice is
preparing a study that will propose a reform
of the enforcement and penalties systems
for IP rights infringements, and it will be
interesting to see whether compensation
based on account of profits becomes a
statutory rule or remains optional.

Punitive damages are not available under
Norwegian law.
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18. How common is it for courts to grant
permanent injunctions to successful
plaintiffs and under what circumstances
will they do this?

It is very common for courts to grant
permanent injunctions to successful
plaintiffs. They will do so provided that
they find an infringement of the plaintiff’s
patent rights that the plaintiff is entitled to
have stopped, or a reasonably imminent
danger of such infringement.

19. How long does it take to obtain a
decision at first instance and is it
possible to expedite this process?

Under the Civil Disputes Act, a decision at
first instance should be rendered no later
than six months after the date on which the
action was started. Complex patent cases
often require more time. All courts have
been successful in bringing down the
average time, including in patent cases. It
usually takes between five and eight months
from the date on which the action is started
until a decision is issued. There is no
expedited procedure.

20. Under what circumstances will the
losing party in a first instance case be
granted the right to appeal? How long
does an appeal typically take?

All decisions in first instance cases are
subject to appeal as the right to appeal is
statutory. Further appeal to the Supreme
Court will be heard only if the Appeals
Committee of the Supreme Court approves
such an appeal, which it does in around 18%
of cases.

The appeal process typically takes six
months from the statement of appeal being
lodged to the appeal hearing. It takes a further
four weeks for a decision to be returned.

21. Are parties obliged to undertake any
type of mediation/arbitration prior to
bringing a case before the courts? Is
ADR a realistic alternative to litigation?
In most types of civil case mediation must
be attempted prior to bringing a case
before the courts, but patent cases are
exempt from this requirement. ADR can be
a realistic alternative to litigation,
especially in cases with a commercial or
contractual element, but ADR is unlikely to
become a popular means of dispute
resolution in cases where the validity of a
patent is at stake.

22. In broad terms, how pro-patentee are
the courts in your jurisdiction?

There are some indications that the courts
are more likely to invalidate patents than
previously. In the modern online world, it
is unsurprising that increasingly in patent
cases, relevant references in the art appear
which would have been near impossible to
find a few years ago. Still, the feeling is
that courts are more willing to look upon
granted patents with fresh eyes. Where
infringement issues are concerned, no such
trend can be seen, since if it has concluded
that the patent is invalid, the court will
usually not rule on the infringement.

23. Has your jurisdiction signed up to
the London Agreement on Translations?
If not, how likely is it to do so?

Norway has not signed up to the London
Agreement on Translations. The authorities
wish to wait and see how the agreement
works for those that have signed up before
deciding whether to do so. It may take a few
years before there are sufficient numbers of
patents and patent cases to allow
conclusions to be drawn. iam
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